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Passed by Shri. Uma Shanker, Commissioner (Appeals)

il Arising out of Order-in-Original No. CGST-VI/Ref-69/WHITE PEARL/17-18 f&ie: 20/12/2017
issued by Assistant Commissioner, Central Tax, Ahmedabad-South

g aSrerat @7 W v war Name & Address of the Appellant / Respondent
White Pearl Web LLP
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the followihg way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or.territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. @
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, . under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more Q
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
- of the court fee Act, 1975 as amended.

(5) T ol WaRl AMel B PR B gl PRl @Y R o sar aneefia R I € S e ge,
B SHIEH gm@%ﬁqlmﬂaﬁ?ﬁﬂm(m) fom, 1982 # ffza B

Attention in invited to the rules covering these and other related matter contended in the-
Custoims, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 356 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tnbujljbalgo /pa“ymgf:;}
10% of the duty demanded where duty or duty and penalty are in dispute,/ o eﬁ@-;'%”
penalty alone is in dispute.” \@% o
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ORDER-IN-APPEAL

M/s White Pearl Web LLP, b/604, Wall Street No.2, Near Railway Crossing,
Ellisbridge, Ahmedabad - 380 006 (hereinafter referred to as ‘the appellant’), who were
engaged in export of Information Technology Software services had filed a refund claim
of Rs.3,75,976/- on 29/09/2017 for the period from October-2016 to December-2016
under Notification No. 27/2012-CE (NT) dated 18/06/2012 issued under Rule 5 of
CENVAT Credit rules, 2004 (CCR, 2004). The Assistant Commissioner, Division Vi
(Vastrapur), C.G.S.T., Ahmedabad South (hereinafter referred to as ‘the adjudicating
authority’) issued Order-in-original No. CGST-VI/REF-65MWhite Pearl/17-18 dated
20/12/2017 (hereinafter referred to as ‘the impugned order) allowing refund claim of
Rs.2,89,730/- but rej'ected refund of Rs.86,246/- on the ground that the invoices
concerned showed pertained to ‘development of Math Iltems (Grade 9) clones’ and

‘Psychological service’ which were not input services for providing output services.

2. Aggrieved by the impugned order, the appellant has preferred the instant appeal,

mainly on the grounds that the impugned order was issued in gross violation of the

principles of natural justice as no show cause notice had been issued; that in paragraph
11 of the impugned order, t'ﬁe learned authority in a cursory and routine manner without
discussion or disputing nature and its nexus, has held that these input services are not
input services and cannot be treated as input services; that M/s Trivium Education
Service Pvt. Ltd. creates all the puzzles, questions etc that are used in the learning
application developed by the appellant for the use of Students of Grade 1 to 8; that the
development of math puzzles, questions are input service for providing the output
service; that as regards psychological services received by the appellant, it would be
necessary to understand the use of this service; that the said input service is to improve
employee’s productivity and reduce the attrition ratio and increase. productivity in the
employees that has a direct nexus with business activity and thus the adjudicating

authority has erred in failing to appreciate this fact.

3. Personal hearing in the appeal was held on 15/03/2018 attended by Shri J.N.
Bhagat, Advocate. The learned Advocate reiterated the grounds of appeal. He
submitted that refund rejected was in gross violation of natural justice as no show cause

notice was issued.

5. | have carefully gone through the facts of the case on records and submissions
made by the appellant in the grounds of appeals. Only such portion of the refund claim
has been rejected that was in respect invoices pertaining to ‘development of Math ltems
(Grade 9) clones’ and ‘Psychological service’. The contention of the appellant in the
grounds of appeal is that the service provider was creating Match puzzles / quiz that
were an input service for the educational apps manufactured by the app'ellf/ry,( yhighris
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not convincing or backed by any evidence. As regards the Psychological services, the
appellant has itself claimed that the same was providéd to the employees to increase
productivity and reduce attrition rates, which are not backed by any reasonable
submission as to how personal psychological session attended by the employees can
be treated as input service in the making of education apps or related output services.
The Psychological service 10 dissuade employees from leaving an organization cannot
have a nexus to the output service and hence the ground of reducing of attrition rates is
not sustainable. The appellant has not produced any new contention or evidence that
requires fresh consideration at the level of adjudicating authority. Accordingly, the

refund rejected in the impugned order is correct and valid. The appeal is rejected.

6. sfrereT EITERT ST aRa R S “swﬁ
The appeal stands disposed of in the above terms. 3"6\‘2 —
(3T UF)
Frgad (3rdiew-2)
Date: 92/ 03/2018
Attested
(K. Psatob)

Superintendent (Appeals-l) -
Central Excise, Anmedabad.

By R.P.A.D.

To

M/s White pearl Web LLP,

B/604, Wall Street No.2,

Near Railway Crossing, Ellisbridge
Ahmedabad — 380 006..

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad South.
3. The Additional Commissioner, Central Excise (System), Ahmedabad South.
4. The Deputy Commissioner, Central Excise Division: VI, Ahmedabad South.

~Guard File.
6. P.A.







